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§595.104

separate categories the following types
of positions:

(1) Positions primarily involving the
practice of medicine or direct service
to patients, involving the performance
of diagnostic, preventive, or thera-
peutic services to patients in hospitals,
clinics, public health programs, diag-
nostic centers, and similar settings,
but not including positions described in
paragraph (b)(3) of this section;

(2) Positions primarily involving the
conduct of medical research and exper-
imental work, including the conduct of
medical work pertaining to food, drugs,
cosmetics, and devices (or the review
or evaluation of such medical research
and experimental work), or the identi-
fication of causes or sources of disease
or disease outbreaks;

(3) Positions primarily involving the
evaluation of physical fitness, or the
provision of initial treatment of on-
the-job illness or injury, or the per-
formance of preemployment examina-
tions, preventive health screenings, or
fitness-for-duty examinations; and

(4) Positions not described by para-
graph (b) (1), (2), or (3) of this section,
including positions involving disability
evaluation and rating, the performance
of medicolegal autopsies, training ac-
tivities, or the administration of medi-
cal and health programs, including the
administration of patient care or medi-
cal research and experimental pro-
grams.

(c) The agency head may establish as
separate categories any additional sub-
divisions of these four categories of po-
sitions, based on any factors the agen-
cy head determines relevant. These
may include such factors as the loca-
tion, grade or level, and medical spe-
cialization of the positions, and the
level of qualifications sought by the
agency for physicians in the category.

§595.104 Determination of recruitment
and retention problem.

A significant recruitment and reten-
tion problem shall be considered to
exist for each category of physician po-
sition established under §595.103 of this
part only if the four following condi-
tions are met with respect to the cat-
egory:

(a) Such evidence as vacant posi-
tions, an unacceptably high turnover
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rate, or other positive evidence indi-
cates that the agency is unable to re-
cruit and retain physicians for the cat-
egory;

(b) The qualification requirements
being used as a basis for considering
candidates for the vacant positions in
the category do not exceed the quali-
fications that are actually necessary
for successful performance of the work
of the positions in the category;

(c) The agency has made efforts to re-
cruit qualified candidates for any va-
cant positions in the category and to
retain physicians presently employed
in positions in the category; and

(d) A sufficient number of qualified
candidates is not available to fill the
existing vacancies in the category at
the rate of pay the agency may offer if
no comparability allowance is paid.

§595.105 Determination of amount of
comparability allowance.

(a) The amount of the comparability
allowance payable for each category of
physician position established under
§595.103 of this part must be the mini-
mum amount necessary to deal with
the recruitment and retention problem
identified under §595.104 of this part for
that category of position. In determin-
ing this amount, the agency head shall
consider the relative earnings, respon-
sibilities, expenses, workload, working
conditions, conditions of employment,
and personnel benefits for physicians in
each category and for comparable phy-
sicians inside and outside the Federal
Government.

(b) Under the subsection (a) of 5
U.S.C. 5948, the comparability allow-
ance payable to any Government physi-
cian may not exceed $14,000 per annum
for a physician who has served as a
Government physician for 24 months or
less, or $20,000 per annum for a physi-
cian who has served as a Government
physician for more than 24 months. For
the purpose of determining a physi-
cian’s length of service for this require-
ment, prior service as a Government
physician need not have been continu-
ous, but any periods of leave without
pay may not be counted as service.

(c) Subsection (a) of 5 U.S.C. 5948 al-
lows that for the purpose of determin-
ing length of service as a Government
physician, service as a physician in the

656



Office of Personnel Management

Veterans Administration, under sec-
tions 4104 or 4114 of title 38, or active
service as a medical officer in the Com-
missioned Corps of the Public Health
Service, under title Il of the Public
Health Service Act (42 U.S.C. ch. 6A),
would be deemed service as a Govern-
ment physician. Physicians currently
employed under title 38 in the Veterans
Administration or under title 42 as
Commissioned Corps officers of the
Public Health Service are not eligible
for the allowances provided in 5 U.S.C.
5948.

(d) Under subsection (b)(1) of 5 U.S.C.
5948, a physician who is employed on
less than a half-time or intermittent
basis is excluded from the physicians’
comparability allowance program alto-
gether. a physician who is employed on
a regularly scheduled part-time basis
of half-time or more is eligible to re-
ceive an allowance in accordance with
this part, but any such allowance shall
be prorated according to the proportion
of the physicians’ work schedule to
full-time employment.

(e) A physician who is serving with
the Government under a loan repay-
ment program shall have the amount
of loan being repaid deducted from any
allowance for which he or she is eligi-
ble in accordance with this part, and
may receive only that portion of such
allowance which exceeds the amount of
loan being repaid by service during the
period in question.

[44 FR 40876, July 13, 1979, as amended at 53
FR 8141, Mar. 14, 1988, and 53 FR 24011, June
27, 1988]

§595.106 Termination of service agree-
ment.

(a) Under subsection (f) of 5 U.S.C.
5948, each service agreement entered
into by an agency and a physician
under the comparability allowance pro-
gram may prescribe the terms under
which the agreement may be termi-
nated and the amount of allowance, if
any, required to be refunded by the
physician for each reason for termi-
nation. In the case of each service
agreement covering a period of service
of more than one year, the service
agreement must include a provision
that, if the physician completes more
than one year of service pursuant to

§595.107

the agreement, but fails to complete
the full period of service specified in
the agreement either voluntarily or be-
cause of misconduct by the physician,
the physician shall be required to re-
fund the amount of allowance he or she
has received under the agreement for
the 26 weeks of service immediately
preceding the termination (or for a
longer period, if specified in the agree-
ment).

§595.107 Approval of agency plans.

(a) An agency may not enter into any
service agreement under 5 U.S.C. 5948
until the agency’s plan for implement-
ing the physicians’ comparability al-
lowance program has been submitted
to and approved by the Office of Man-
agement and Budget in accordance
with this section and such instructions
as the Office of Management and Budg-
et may prescribe.

(b) The agency shall submit to the
Office of Management and Budget a
complete description of its plan for im-
plementing the physicians’ comparabil-
ity allowance program, including the
following:

(1) An identification of the categories
of physician positions that the agency
has established under §595.103 of this
part, and of the basis for such cat-
egories;

(2) An explanation of the determina-
tion that a recruitment and retention
problem exists for each such category,
in accordance with the criteria in
§595.104 of this part; and

(3) An explanation of the basis for the
amount of comparability allowance de-
termined necessary for each category
of physician position under §595.105 of
this part.

(c) The Office of Management and
Budget shall review each agency’s de-
scription of its plan for implementing
the physicians’ comparability allow-
ance program and determine if the plan
is consistent with the provisions of 5
U.S.C. 5948 and the requirements of
this part, and shall advise the agency
within 45 calendar days of receipt of
the agency’s plan by the Office of Man-
agement and Budget whether the plan
is so consistent or what changes need
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